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Supervise the Activities of the
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_ Treatment of Certain Mhncally
Deficient Persons

Honorable Michael M.
State's Attormey
Peoria County Court House
Peoria, Illinois 61602 __

eactivities of the Peoria County

Treatment of Certain Mentally Deficient -
?ersons egtment Board]. You have asked:

ix title to reql property acquired by
Care and Treatment Board should be held
in its own name or {n the name of the county
of Peoria; " ..

(2) Whether the Care and,Treatment Board which
ptovides services tnrough econtracts wich
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(3

€

)

(6)

social sexrvice agencles, is the sole authority
for determining which agencies shall receive
funding; .. W e

Whether the Peoria County Board has the
authority to amend qr make changes in the
budget .submitted by .the Care and Treatment
Board in order to restrict or limit funding

to certain organizations;

Whether the County Board has any authority to
exercise control over funds levied pursuant
to the Act; PO

Whether tﬁe Care and Treatment Board has the

authority to hire persomnel, including an ‘
aéginist:qtor, accoyntant and legal coumsel;

an .. N “

Whether the State's Attorney is the legal
counsel for the Care end Treatment Board.

AN ACT concerning the care and treatment of
certain deficient peraongﬁ.(lll. Rev. Stat. 1979, ch. 91 1/2,

par. 201 et seq.) [Care and Treatment Act] provides that a

county may:

" % % % [Plrovide fqcilities or services

for the benefit of its mentally deficient residents
who are not eligible to participate in any such
program conducted under Article 14 of the School
Code, or may contract therefor with any privately
. or publicly operated entity which provides facilities
or services either in or out of such comety.,

L "

The county is authorized to levy a tax for the purposes of
providing such services. _(Ill. Rev. Stat.-1979, ch, 91 1/2,
par. 201.) Upon proper request, the question of whether a

tax will be levied for such purposes is to be put to the voters
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by referendum. (Ill. Rev. Stat. 1979, ch. 91 1/2, par. 202.)
Once a tax is levied, the county board in required to appoint
a bqérd of directors [Care and Treatment Board] to administer
‘the Act., (Ill, Rev, Stat. 1979, ch. 91 1/2, par. 203.)

The answer to your first question depends on
whethexr the Care and Tfe@tment,aoard may be characterized
as an independent corporate entity. It is my opinion that
‘it may mot. (Ill. Rev. Stat. 1979, ch. 91 1/2, par. 204.)
The Carq and‘Treétment Board has a broad grant of yoﬁax, but
~ 1ts creationgand continued sxistence ere dependent upon the

~ acts of the'éounty board, (See.‘People v. Wood (1945), 391

111 237. ) The Care and Treacmant Board is not e body politic _

and corporate and it may. not sue or be sued in its own name.
It is clear that the Catg.and Treatment Board is a creature
of the county, created to aduminister the Cafg and Treatment
Act and to efficlently deliver services to mentally deficient
persons. Therefore, 1t,is_mj opinien_that‘title tdvreal
prdpa:ty scquired pﬁrsuaqt_to’thémAet,should be held in the
nawe of the county of Peoria, for the benefit of the Care
and Treatment Board. |

In answer to your second'ahd third questions, section

4 of the Act (111 Rev. Stat. 1979, ch 91 1/2 par. 204)

provides.
" - % % %

%

The board shall have exclusive control of all
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money paid into the Mentally Deficient Persoms'
Fund and shall drvaw upon .the county treasurer for
all or any paxt of that fund required by the board
in the performance of its duties and exercise of
its powers under this Act. , .

The hoard may estshlish, maintain and equip
facilities within the county, foxr the cavre and
treatuent of mentally deficient persons together
with such auxilisry facilities connected therewith
as the board finds necesaary. For those purposes,
the board may .acquire real and personal property
within the county by gift, grant, devise, purchase
or lesse and may ocecupy, purchase, lease or erect
en appropriate bullding or buildings for the use

- of such facilitiss and all relatad facilities and
activities., . .

The board may provide for the care and treat-
ment of mentally defleient persons wko are not
residents of the county and may establish aad
collect reasonable charges for such services.”

_ Since the Care. and Treatment Board 1s charged by
‘section 3 of the Act (I11. Eev; Stat. 1979, c¢h. 91 1/2, par.
'203) with the administration of theﬂégt,.it}may exercise not
only rhose powers set forth epecifically in section & of the
Act (Ill. Rev. Stat. 1979, ch. 91 1/2, par. 204) but also
the general power granted to the cowty in section 1 (I11.
Rev. Stet. 1979, ch. 91 .1/2, par. 201) to:

* % % % gemtract [to provide facilities or
services for the benefit of its mentglly deficient
residents] with any privately or publicly operated
antity which provides facllities or services
either in or out of such county.” '

The power to contract granted in section 1 (Ill. Rev. Stat.
1979, ch. 91 1/2, par. 201), however, is & power granted

‘specifically to the county and may be exercised by the county
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board at its discretion.‘ Therefore, the Care and Treatment
Board, thoughtit has control of the amaunt.of,funding which
might be given to a particular agancy, does not have sole
authority for determining which agencies receive funding.

- With regard to the control of Mentally Deficient
Persons® Fund monies, the use of the words "exciusive control”
in section & of the Act,(Ill. Rev. Stat. 1979, ch. 91 1/2, par.
204) wmust be taken to be synonymous with soig,controi. In view .
of the express statutory language, therefore, it is m§ dpinion
that the Care and Treatment board has sole control of the
expenditure of funds from Mentally Deficient Persons' Fund and
that ﬁha counity board iéunoﬁ_autherized to make changes in a
budget submitted by the Care and_Ttéaément Board to restrict
or direct the expenditure of funds ) |

With regard to your fourth questién. it has been
held that the exclusive power to exercise control over funds
raised through a tax levy does not impair the right of a
taxing body to determine the total amount of money to be
raised. (Schlaeger v. Jarmuth (1947), 398 Ill. 60; Ickes v.
Macon County (1953), 415 111, 557.) In Effertz v. Brzezinski
(1968), 91 I}l. App. 2d 202, the court was asked to consider

whether the directors of a library board had the authority to
 determine the amount of money to be raised by tax.leéy for

~ library purpeses. Under the Library Act, the board had
exclusive control of all money deposited in the library
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fund, The court held at page 207 that a:

v ’ R
, * % % yillage board mway not refuse to levy
any taxes for library purposes and, presumably,
the ampunt mus¢ be faly 4nd reascnable. However,
there is no requirement in the language or spirit
of the Act that the village board must honor the.

reconmendation of the library board as to the
amount to be appropriated and levied * % ¥#,

* & & y .

b

In my opinion, a similar resultc obtains(undar the Care and
Treatment Act. Once the tax is levied, however, the county
board may not direct che mannar in which funds are expended,
There is no 1ang§age in the Act authorizing the county board
to exercise control over the Mentally Deficlent Persons' Fund,
nor is there a requirement that the budget of tﬁe Care and
Treatment Board be qubmitted‘to the county board for
approval.

- Your fifth question may he answered with reference
~ to the language of the statute, Administrative agencles are
authorized to exerclse all powers which are expressly granted
or necessarily incident to the exercise of éxpreas powers.
(Qwen v. Green (1948), 400 Ill. 380.) The power to provide
gervices to mentally deficient residents of the county and the
power to establish and maintain facilities for the care and
treatment of mentally deficient persons (Ill. Rev. Stat. 1979,
eh. 91 1/2, per. 201, 204) carry with them, by necassary
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implication, the power to hire personnel necessary to provide
such services or operate such facilities. Further, becauge the
Care and Treatment Board is empowered to aét maintenance rates
for the use of facilities and services provided under the Act .
(I1l. Rev. Stat. 1979, ch. 91 1/2, paf;.207) and is.directed.
to calculate rates and investigate the ébility of peréons to
pay for.services provided (Ill.:Rév.lstat;'1979. ch., 91 1/2,
par. 208), the acquisition of_fiﬁancigl expertise 1s necessary
for the efficient administration of tha,Boardfs program,‘
Therefore, it is my opinion that hiring of personnel such as
accountants and a&ministrators is within'the Care and Treatment
Board's power. The Boar&”_howevat, haa no power to hire
legal counsel. |

The portion of your fourth question concerning
hiring legal counsel ig related to your final question regard-
ing the duties of the Stqte!s‘Attorney.' The duties of the
State's Attormey are set out in "AN ACT in regard to attorneys
general and state’s'attq:neys" (Iil. Rev. Stat. 1979, ch. 14,
par. 1_55»539.)( Section 5 of that Act provides that the
State's Attorney shall act as the legal representative of the
county. Section 11 of the Care and Treatment Act (Ill. Rev.
Stat. 1979, ch. 91 1/2, par. 211) specifically requires the
State & Attorney to prosecute actions to recover charges on
behalf of the Care and Treatment Board. In Ashton v. County
of Cook (1943), 384 I1l. 287, 300, the Illinois Supreme Court
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held that a county may not hire private counsel to do county
legal work absent specific statutory authorization. Since
there is no speéific authorization in the Care and Treaﬁment
Act to hire private counsel, it is wy opinion that the
State's Attornmey is the proper legal representative of the
Care and Treatment Board.

| In consideration of the preceding discussion, it is
wy opinion that property acquired by the Care and Tfeatment
Board should be held in the name of the county; that the
Care and Treatment Board has exclusive control over money
deposited in the "Mentally Deficient Persons' Fund" and
1s authorized to hire personnel necessary to administer the
Act; that the county board has the final authority to
determine ahd get the rate of tax to be lcvied,under'the Act;
~and that the State's Attorney is the legal representative of

the Care and Treatment Board.

Very .truly yours,




